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December 30, 1997

HAND-DELIVERED
Ms. Magalie Roman Salas
Secretary
FEDERAL COMMUNICATIONS COMMISSION

Room 222
1919 M Street, N.W.
Washington, D.C. 20554

RECEn/ED
Dec ~ () 1~-7-. u v j~';....;

FEDERAl.. r> ", ~
OFF/,' . - ,,' •.,(},,1.,SSlOfI

.. ~At 0t 1;,oj'[ ~-;~t)::fi:!'':(Y

Re: Amendment of the Commission's Rules Regarding Installment
Payment Financing For Personal Communications Services
(PCS) Licensees, FCC 97-342, released October 16, 1997
(Second Report and Order in WT Docket No. 97-82)

Dear Madam Secretary:

On behalf of ClearComm, L.P., and pursuant to Section 1.429(h) of the
Commission's rules, 47 C.F.R. § lA29(h) (1996), I enclose an original and eleven (11)
copies of its "Comments on Petitions for Reconsideration" in the proceeding referenced
above. Kindly date-stamp and return to the courier the receipt copy of this filing
designated for that purpose. You may direct any questions concerning this matter to the
undersigned.

Enclosures

ClearComrn, LP

17';0 K Street NW

Washington, DC 20006

"hDriP !202! 828-4926

: j' (l021 429-7049

cc: The Honorable William E. Kennard
The Hon. Susan Ness
The Hon. Harold W. Furtchgott-Roth
The Hon. Michael K. Powell
The Hon. Gloria Tristani
Ari Fitzgerald, Esquire
David R. Siddall, Esquire
Kevin Martin, Esquire
Peter A. Tenhula, Esquire
Karen Gulick, Esquire
Daniel Phythyon, Esquire
Rosalind Allen, Esquire
Kathleen O'Brien Ham, Esquire
Jerome Fowlkes, Esquire
Sandra Danner, Esquire
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RECEIVED
DEC 30 1997

BEFORE THE Ftdtlll CommuniGltionl comm....
FEDERAL COMMUNICATIONS COMMISSION OIficeCJfSIcrItaIY

WASHINGTON, D.C. 20554

In the Matter of )
)

Amendment of the Commission's Rules )
Regarding Installment Payment )
Financing for Personal Communications )
Services (PCS) Licensees )

To: The Commission

WT Docket No. 97-82

COMMENTS ON
PETITIONS FOR RECONSIDERATION

ClearComm, L.P. ("ClearComm"), by its attorney, and pursuant to Section

1.429(f) of the Commission's rules, 47 C.F.R. § 1.429(f) (1996), and Public Notice,

Report No. 2241, released December 8, 1997,11 hereby submits its comments with

respect to certain petitions for reconsideration of the Commission's Second Report

and Order ("Order") in the above-captioned proceeding,~/which were filed on

November 24, 1997.

1/ The Commission's Public Notice appeared in the Federal Register on
December 12, 1997. See 62 FED. REG. 65427 (December 12, 1997). However, on
December 24, 1997, the Commission released an Order denying the joint request of
Antigone Communications Limited Partnership and PCS Devco, Inc., for an
extension of time to file responsive pleadings to the petitions for reconsideration
filed in this proceeding. Amendment of the Commission's Rules Regarding
Installment Payment Financing for Personal Communications Services (PCS)
Licensees, DA 97-2707, released December 24, 1997 (Order in WT Docket No. 97­
82). Thus, pursuant to § 1.46(b) of the Commission's rules, this pleading is timely
filed. See 47 C.F.R. § 1.46(b) (1996).

Y Amendment of the Commission's Rules Regarding Installment Payment
Financing For Personal Communications Services (peS) Licensees, FCC 97-342,
released October 16, 1997 (Second Report and Order and Further Notice of Proposed
Rule Making in WT Docket No. 97-82) (hereinafter "Order").



ClearComm is a petitioner in this proceeding, and files these comments to

express its support for the clear majority of other petitioners who, like itself, have

urged the Commission to modify the disaggregation option set forth in the Order to

eliminate the fifty-percent down payment forfeiture. As ClearComm stated in its

own Petition, the public interest would be far better served by permitting

disaggregating small business licensees to apply the portion of their down payment

funds that would otherwise be forfeit toward payment of the licensees' interest

obligations for the period of payment suspension and the current period. Doing so

would free the licensees' remaining available capital for its most productive use: the

prompt and rapid roll out of competitive PCS service to the public.

The predominant weight of the evidence in this proceeding, as set forth in the

Order, demonstrates with poignant clarity and irresistible force that the financing

crisis confronting C block licensees is genuine and pervasive. The Commission

correctly recognized in the Order that swift, appropriate remedial action is

necessary to protect the public's interest in the competitive promise of the C block

from the specter of widespread defaults and bankruptcies.~1

J! Indeed, the evidence of the need for relief set forth in the Order is so
inescapable that it compels rejection of Cook Inlet Region, Inc. 's ("CIRI") request
that the Commission abandon its remedial scheme, reinstate its former installment
payment rules, and pursue cross-default remedies against defaulting licensees. See
Petition for Reconsideration in WT Docket No. 97-82, filed November 24, 1997, by
Cook Inlet Region, Inc. As an initial matter, the record plainly contradicts CIRI's
suggestion that only a handful of large bidders are affected by the current drought
in the capital markets. In fact, although the large bidders have been very active in
this proceeding, the Commission has also received requests for relief from among
the smallest licensees as well, thus revealing the broad scope of the problem. See,
e.g., Petitions for Reconsideration filed by AmeriCall International, LLC; Vincent D.
McBride; and MFRI Incorporated. Second, CIRI's Petition wholly fails to reckon
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As stated in its Petition, ClearComm believes that, in most respects, the

Commission's remedial scheme strikes the proper balance between the financial

needs of distressed small business licensees and the legitimate need to safeguard

the integrity and fairness of the Commission's auction processes. While other

petitioner's differ with ClearComm as to the degree to which they believe the Order

should be revisited,!' ClearComm takes encouragement from the fact that a clear

majority of petitioners also advocate elimination of the down payment forfeiture

penalty as it applies to small businesses who elect the disaggregation option.Q'

ClearComm's Petition developed at length the rationales which support

elimination of the down payment forfeiture penalty in the disaggregation context.

Many of the petitioners who also urged elimination of the penalty advanced

arguments similar to those raised by ClearComm, namely, that the forfeiture

penalty lacks a reasoned justification and is inconsistent with the disaggregation

principles which already exist in the Commission's rules. Moreover, ClearComm

further demonstrated the clear basis for distinguishing disaggregation from each of

with the serious and self-evident public interest consequences of inaction.

11 A number of petitioners urge the Commission to undertake a more expansive
revision of the Order on reconsideration and suggest changes to several aspects of
the Commission's menu of options. By contrast, ClearComm's request for relief is
limited to a very narrow, but nevertheless critical, element of the Commission's
menu plan.

2! Of the 37 petitions filed, 21 advocate the elimination of the down payment
forfeiture on disaggregating licensees. These petitioners consist of large and small
licensees alike. See, e.g., Petitions for Reconsideration filed by Omnipoint
Corporation; Alpine PCS, Inc.; Cellexis International, Inc.; MFRI, Inc.; RFW PCS,
Inc.; and NextWave Telecom, Inc.
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the other two options -- amnesty and prepayment -- for which such a penalty might

be more appropriate.

The widespread support for elimination of the down payment penalty as

applied to the disaggregation option suggests that a consensus may be starting to

coalesce on this issue. ClearComm respectfully submits that elimination of the

penalty would better serve the public policy objectives which underlie the

Commission's Order and Section 309(j) of the Communications Act. Moreover, it is

a narrowly-tailored correction which preserves the overall integrity of the remedial

scheme which the Commission worked so hard to achieve in the Order while also

providing meaningful relief to many small businesses and speeding competitive C

block service to the public.

For these reasons, ClearComm supports those petitioners who, like

ClearComm, have urged the Commission to eliminate the down payment forfeiture

penalty on the disaggregation option and permit small business licensees to apply

all of their precious capital to the build out of their markets.

Respectfully submitted,

CLEARCOMM, L.P.

By:
Tyr Brown, Esquire
Se or Vice President
CLEARCOMM, L.P.
1750 K Street, N.W.
Eighth Floor
Washington, D.C. 20006
(202) 828-4926

Date: December 30, 1997
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CERTIFICATE OF SERVICE

I, Karen L. McClain, hereby certify that I have, this thirtieth (30th) day of
December, 1997, caused a copy of the foregoing Comments on Petitions for
Reconsideration, to be sent via First-Class United States Mail, postage prepaid, to
each of the following:

Joe D. Edge, Esquire
Mark F. Dever, Esquire
DRINKER, BIDDLE &REATH, LLP
901 - 15th Street, N.W.
Suite 900
Washington, D.C. 20005
Attorneys for Cook Inlet Region, Inc.

Vincent D. McBride
2655 30th Street, Suite 203
Santa Monica, CA 90405

Julia F. Kogan, Esquire
General CounselNP
AMERICALL INTERNATIONAL, LLC
1617 19th Street, N.W.
Washington, D.C. 20009

James L. Winston, Esquire
Lolita D. Smith, Esquire
RUBIN, WINSTON, DIERCKS, HARRIS &
COOKE, L.L.P.
1333 New Hampshire Avenue, N.W.
Suite 1000
Washington, D.C. 20036
Attorneys for Urban Communicators
PCS Limited Partnership

Mark J. Tauber, Esquire
Mark J. O'Connor, Esquire
PIPER & MARBURY L.L.P.
1200 19th Street, N.W.
7th Floor
Washington, D.C. 20036
Attorneys for Omnipoint Corporation

Cheryl A. Tritt, Esquire
James A. Casey, Esquire
MORRISON & FOERSTER LLP
2000 Pennsylvania Avenue, N.W.
Washington, D.C. 20006-1888
Attorneys for Sprint Corporation

Jay C. Keithley, Esquire
SPRINT CORPORATION
1850 M Street, N.W.
Suite 1100
Washington, D.C. 20036

Michael Wack, Esquire
Michael Regan, Esquire
Charla M. Rath, Esquire
Kevin Christiano, Esquire
NEXTWAVE TELECOM INC.
1101 Pennsylvania Avenue, N.W.
Suite 805
Washington, D.C. 20004

Thomas Gutierrez, Esquire
David A. LaFuria, Esquire
LUKAS, MCGOWAN, NACE & GUTIERREZ
111119th Street, N.W.
Suite 1200
Washington, D.C. 20036
Attorneys for NextWave Telecom, Inc.,
and for Central Oregon Cellular, Inc.

Jay L. Birnbaum, Esquire
Jennifer Brovey, Esquire
SKADDEN, MPS, SLATE, MEAGHER &
FLOMLLP
1440 New York Avenue, N.W.
Washington, D.C. 20005
Attorneys for General Wireless, Inc.
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Michael K. Kurtis, Esquire
Jeanne W. Stockman, Esquire
KURTIS & AsSOCIATES, P.C.
2000 M Street, N.W.
Suite 600
Washington, D.C. 20036
Attorneys for Carolina PCS I Limited
Partnership

Gerald S. McGowan, Esquire
George L. Lyon, Jr., Esquire
LUKAS, MCGOWAN, NACE &
GUTIERREZ, CHARTERED
111119th Street, N.W.
Suite 1200
Washington, D.C. 20036
Attorneys for Alpine PCS, Inc., and
CONXUS Communications, Inc.

David L. Nace, Esquire
B. Lynn F. Ratnavale, Esquire
LUKAS, MCGOWAN, NACE &
GUTIERREZ, CHARTERED
111119th Street, N.W.
Suite 1200
Washington, D.C. 20036
Attorneys for Northern Michigan PCS
Consortium, L.L.G., Wireless 2000,
Inc., and Cellular Holding, Inc.

William D. Wallace, Esquire
Stuart H. Newberger, Esquire
CROWELL & MORING LLP
1001 Pennsylvania Avenue, N.W.
Washington, D.C. 20004
Attorneys for Hyundai Electronics

America

Halfred M. Hofherr, Esquire
Senior Vice President
General Counsel and Secretary
HYUNDAI ELECTRONICS AMERICA
3101 North First Street
San Jose, CA 95134

Monuj Bose
CEO
NEW WAVE, INC.
130 Shore Road, Suite 139
Port Washington, NY 11050

Charles C. Curtis
President
ON QUE COMMUNICATIONS
817 N.E. 63rd Street
Oklahoma City, OK 73105

John A. Prendergast, Esquire
D. Cary Mitchell, Esquire
BLOOSTON, MORDKOFSKY, JACKSON &
DICKENS
2120 L Street, N.W.
Suite 300
Washington, D.C. 20037
Attorneys for Horizon Personal
Communications, Inc.

Marc A. Marzullo, PE
Vice President
URS GREINER, INC.
2020 K Street, N.W.
Suite 310
Washington, D.C. 20006

Phillip Van Miller
Chairman and Chief Executive Officer
UNITED CALLING NETWORK, INC.
27068 La Paz Road
Suite 403
Laguna Hills, CA 92656

Michael Tricarichi
President
CELLNET CELLULAR SERVICE
23632 Mercantile Road
Beachwood, OH 44122

Lonnie Benson
CEO
Fox COMMUNICATIONS CORP.
13400 N.E. 20th, Suite 28
Bellevue, WA 98005



II

Kevin S. Hamilton
Chief Executive Officer
PRIME MATRIX WIRELESS

COMMUNICATIONS
26635 West Agoura Road
Calabasas, CA 91302

Oye Obe
CEO
WIRELESS NATION, INC.
230 Pelham Road
Suite 5L
New Rochelle, NY 10805

James W. Smith
Vice President Operations
KOLL TELECOMMUNICATIONS SERVICES
27401 Los Altos
Suite 220
Misson Viejo, CA 92691

John M. O'Brien
CEO
FEDERAL NETWORK
639 Kettner Boulevard
San Diego, CA 92101

Thomas E. Repke
President
ONE STOP WIRELESS OF AMERICA, INC.

2302 Martin Street
Suite 100
Irvine, CA 92612

Charles W. Christensen
President
CHRISTENSEN ENGINEERING &
SURVEYING
7888 Silverton Avenue
Suite J
San Diego, CA 92126

Vincent E. Leifer
President
LEIFER • MARTER ARCHITECTS

2020 Chapala Street
Santa Barbara, CA 93105

Karen L. McClain


